
i • . 

.. 

' I ~-

! 
i-. 

'. 
•. 

v 

UNITED STATES ENVIRONMENTAL · PROTECTION AGENCY ·· 

BEFORE THE REGIONAL ADMINISTRATOR 

In the Matter of · } 

CLOROBEN CHEMICAL CORPORATION ~- -
. ' 

) 
Respondent ) 

INITIAL DECISION 

Preliminary Statement 

I. F. & R. Docket 
No. · II-87C 

This is a proceeding under Sec. 14{a} of the Federal 

Insecticide, :Fungicide, and Rodenticide Act, as amended 

:_ [7 U.S.C. 136 l{a)], 1973 Supp., .for the assessment. of a 

civil penalty for violation of the Act. · 

On July 14; _1975, the Director of the Environmental 
. . 

Programs Division, United States En vi ronmenta 1 Profection · 

Agency, Region II ( 11 complainant 11
) issued a Complaint and 

Notice. of Opportunity for Hearing, charging the Cloroben 

Chemical Corporation ( 11 respondent 11
) with violations of the 

. · Act. An extension of time to September 15, 1975 was granted 

· for the filing of an answer and said answer was duly fi 1 ed 
-~ 

·· by ·letter dated /September 11, 1975 . 
. ·· . . 

On .November 6, 1975 complainant•s Amended Complaint and 

Notice of Opportunity for Hearing was served upon respondent, ·. 

, .·:-::· purs~ant , to·40 CFR ~168 .~3l(c)· and consistent with my Order of . 
_ _ \- .. .. 
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October 23, 1975 granting leave to file said Amended 

Complaint. The original Complaint was amended by with

. drawing one of the two · cha~ges contained therein and 
.. : . ' 

. adding two · additional charges. 

The Amended Complaint charged respondent with vio

lation ofSec. 12{a)(l)(E) [7 U.S.C. §l36j(a}(l)(E)] by 

holding for sale a pesticide called Blue Seal Root Raider 

~ on· or about.January 8, 1975 in Kearney, New Jersey, ~h'ich 
pesticide was not in compliance with the ·provisions of 

. FIFRA in that: , ···: .. -. · . 

lw Said pesticide was misbranded in that the 
label borne by the:product · failed to bear 
an ingredient statement giving the_name and 
percentage of each of the · active ingredients, 
together with the total percentage of the 
inert ingredients. (FIFRA, as amended, · 

· Section 12(a)(l)(E); Section 2(q){2)(A).) 
Specifically, said product did not bear · 
any ingredient statement. 

2. Said pesticide was misbranded in that the 
label did pot bear on the front panel or the 
part of the label displayed under· customary 
·conditions of ·purchase the warning statement 
"Keep out of reach of chi 1 dren," and the 
appropriate signal work (''Danger''). (FIFRA, 
as amended, Section 12(a)(T)(E); Section 2{q) 
( 1 )( G}.) SpecifiCally, t~e ·Statement "Keep 
out qf reach of .chi 1 dren" appeared on a s.ide . 

,: panel of the product's ·label, and the signal· 
· word "Danger" did not appear at .all. 
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3. Said pesticide ·was misbranded in' that :the 
precautionary labeling· was not so placed as 
to render it conspicuous and likely to be read · 
under customary conditions of purcha~e. · (FIFRA, 

:· ·:_ . . - . 

.· as amended, S,ection 12(a)(l HE); · Section 2(q)(l) 
(E).) Specifically, the label of said product 

· did not bear the precautionary word 11 poison" on .. 
the front panel as requi~ed in con~ection with 
the product's approved registration, and by 

·_·-, 

. applicable regulations. (40 CFR 162.9(b).) 

4. Said pesticide was misbranded in that the label 
borne by the product failed to bear the product's 
assigned registration number. (FIFRA, as amended, 
Section 12(a)(l)(E); Section 2{q)(2)(C)(v).) · · 

· Although Complainant asserts that the Agency's Civil 

PenaltyAssessment Schedule (39 F.R .. 27713) would have per-
,.\' 

m.itted a~sessment under Sec. 14(a) of FIFRA 1972 ·of a total 

of $11,800.00 for the four violations charged in the Amended 

Complaint,ll an assessment of $5,000.00 for the four viola

tions · has been proposed as follows: 

Charge l (No ingredient statement): $3,000. 

· Charge 2 (Legend "Keep out of reach of children .. 
not on front panel/Failure of label to 
bear signal word "Danger''): $1,500. 

. Charge 3 (Precautionary word ''Poison .. not on 
front of label): $500. · 

Charge 4 (Failure of 1 abel to bear regi siration 
number): .· No monetary penalty • 

. Charge .Code E5 (toxicity level: . Danger): ·$5,000. 
~ Charge Code E2 (toxicity level: Danger): $2,800 . 
. . Charge Code· El4 ( toxicity ·1 evel-: ·. Danger): $2,800. 

tharge Code E9 (violation appearin9 in combination with 
.. ·more than two additional charges): $1,200. · 

[Civil Penalty Assessment Schedule, 39 F.R. 27713 

,· ... 
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It should be noted that neither the . A.LJ nor the Regional 

Administrator is bound by the amount of proposed penalty in .· 

the C9mplaint. See 40 CFR 168.46(b) and 168.60 -(b)(3). 
. . . 

The Respondent, through ~ounsel, filed anAnswer which 

admits that all technical violations alleged did exist. 

-See also TR. pp. 5 and 10. ·· And further, the parties stipu- . 

lated, EPJ\X 1, to all other facts relevant to this proceed-

. , ing, such as the official visit by the Consumer Safety 

Inspector~ the obtaining of th~ sample~, the label in 
. . . I . 

question, Res. Exh. 1, and .to ' the fact that the product 

was properly registered with EPA under No. 5819-2. ·. 

The question then to be decided here .relates sole-ly to 

the assessment of a civil penalty. 

R~spondent does assert in its Answer .that there are mit

. igating circumstance~ as follows: 

l. Respondent did not prepare the label in question, 

-~ but , acquired .· it as the result of the purchase of all' pro-

. perty of the -Blue Seal Chemical ·co; approximately eight 

years ago and conti_nued ·to _use it. 

2. Only 32 50-lb: drums of the .product were sold dur- · 

i~g the most recent fiscal year with a -sale v~lue of approx-: __ 

_ imately $~50.00. 

.•'-. , _ 
. ' . 
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3. 1 The product was immediately withdrawn from sale 

and the remaining stock in 50-lb. drums was ell\ptied from its 

cont~iners upon notification of label deftciehcy .. 

4. · 'Jhe purc,hase and use .of th.e product is· 1 imited to 
. ' . 

professionals only (plumbing wholesalers) as is stated on 

· the label. 

5. . The produ~t was n6t avatl~ble for retail purch~se 

:by the genera 1 public and' in fact' the directions for use .. 
are appropriate for a journeyman or master plumber. 

6. ·While the information required on tl:le· l~bel is in 

technical violation of the Act, Respondent asserts it does 

set forth sufficient information to accomplish the Act's pur

pose; including ingredients, cautionary warnings, skull and 

crossbones and directions for use. 

7. Even though the required information is not set .. 
forth on the front panel, the drum being 12" in diameter 

affords the purchaser or user a full view of the entire 

· label. 

. . · The proceedings were conducted pursuant to the appli~able 

Ru 1 es of . Practice, 40 CFR ·168. 01 et seq. At my request, the 

parties, pursuant to Sec •. ~68.36(e) of ~he Rules, corresponded 

. with m~ for· the purpose of -accomplishing some of the purposes 

conference (see Se<:. l68.36(a) of the Rules). ·. · · 

· ~ 
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A prehearing conference -and a ·hearing were held -in· New · · 

York City on February 18,1976. - The Complainant was repre-· 

. sented by Steven A. Dvorkin, Esq., of 'the legal staff of EPA, · .. . - . · . ' 

· Region I I, and the Respondent was represente~ by Bernard · 

Furman, Esq. 

The ~arties have filed briefs and reply briefs in sup

port of .proposed findings of fa~ts, conclusions 6f law and 

order which I have carefully considered. . . 
Fingings of Fact 

1 . The 'Respondent is a corpora ti o_n with its p 1 ace .of 

business located at 1035 Bell~vtlle Turnpike, Kea~ney, Ne~ 
·. , 

Jersey. Its gross sales are approximately $1 ,SOO,OOO annually. 

2. On or about January 8, 1975; the Respondent held 

· for sale a quantity of pe'sticide called Blue Seal Root Raider 

at its establishment in Kearney, New_ Jersey. 

3. . A sample of the product (No.' 117835) was collected 

in, accordance with. legal proc~~U}"'eS by an empl~yee of the 

Environmental Protection Agency on -January 8, 1975. 

4. · The product was labeled i~ part "F?r · sewers blocked 

or partially blo~ked with tree roots or othe~ organic matter." 
• . .. . . .+ • I . . .· . .. . 

The product . is a ~'pesticide" within the meaning of Sec. 2(u) 

[7U.S.C. -- l36(u)l, and is a . "plant regulator" within the 
: ' ' .· . . . : _·_ . . . ·. ' . ' . •' 

meanin_g )of.' Sec. 2(v) [7 U.S;C. l36(v)] of ~h~ - Federal -· In.secti• 

: .. ·._, ... --.. 

I ' 
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5. · The product was registered as required by Sec ·. 4 

of the FIFRA, 7 U.S.C. l36(b)., at the time it ·was held for 

sale. · .. . .' .. 

6. : :Th~ product's label did not contain an ingredient 

. statement as required by Sec. 2(q)(2)(A). 

7. · The statement · "Keep out of reach of . children 11 

appeared pn the side panel of the produ6t)s label ' and not · 

on the front panel as required by Sec. 2(q)(l)(G). 

8 ... · ·The signal word "Danger" did not appear on 'the 

label as required by Sec. 2(q)(l )(G). 

9. The label ·did not, bear the pr~cautionary .word . 

"Poison'' on the front panel as required in connection 

with the products registration. 40 CFR 162.9(b). · 

10. The label did not bear the product's a~signed 

registrationnumber as required by Sec. 2(q)(2)(C). 

11. for the .above mentioned violations, the Respondent 

is subject to a civi .l penalty under Sec. 14(a) of the . 

Federal Insecticide, ~ Fungicide, 'and Rodenticide Act, as 

amended, 7 u.s.ci 136 l(a); 
' -. -

. 12. Taking into consideration the size of Respondent's 
•·. - - . -

business, the effe.ct on Respondent's ability to continue in 

business, and the gravity of ·the violation, it is detern:tined 

.that a. pen_alty ~{,$1 ,oqo is appropriate . . 

: . 
: : • 

/ 
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Discussion and· Conclusions 
. . 

Since the allegations and facts in this matter are un-

disputed, the case is -reduced to a determinatiol') as to the 

amount of the civil penalty to be assessed. · . . 

In determining the appropriateness of the penalty the 

statute and regulations require 'that the followi~g factors . 

be cons i der.ed: Size of Respondent 1 s business; effect on 

Res:pondenf 1 ~ ability to continue in bu-siness; ·and gravity 

. . 

of the violation. ·In evaluati·ng the ·gravity ofthe violation . . ' . . . . . . 
. . 

the regulations require that the . following be considered: : 
· ~ . . . . 

history of .Respondent 1 s compliance ·with the Act; · and good ·· 

faith or lack thereof. ·.- . . ~ : ' 

The Respondent 1 s gross sales in 1974 were approximately 

$1,800,000. As to size of company~ it falls into category V 

(annual gross sales exceeding a million dollars) as set forth 

in the Guidelines for the 'Assessment of Civil Penalties· .. under 

FIFRA. (39 F.R~ 2771.1, J_uly 31,_ 1974) .. 

The Respondent does not argue that its annual gros.s s.ales 

.are not subst~ntial - (one million dollars ' or in~re) or. that the ·. . ' .' . . . . . . .. . . 

imposition of a penalty in the proposed amount ~i 11 effect its 

ability to. coriti nue in business. The Respondent argues, however, 

tha~ the violation was minor and that no penalty should be imposed . 
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It has beEm -held in other·cases under Sec. 14(a) that 

"gravity of the violation" should be considered .from two 

aspects--gravity of harm and gravity of misconduct. 

As to gravity of harm there should be con
sidered the actual or potential harm or damage, 
including severity, that resulted or could re
sult from the particu~ar violation .... 

As to gravity of misconduct, matters which 
may. be properly considered include such elements 
as intention and ·attitude of respOndent; knowled~e 
of statutory and regulatory requirements; whether . 
there was negligence and if so the degree thereOf; 
position and degree of res pons i bil ity of those 
who performed the offending acts; mitigation and 
aggravating circumst~nces; history of compliance 

. :_ with the Act; . and good faith or 1 ack thereof. 2/ 

Respondent a 11 eges that the marketing of the product 

with the ~effcient label affixed thereto was not a deliberate 

or intentional violation. That it was an oversight for which 
' 

· there is~o explanation. TR! p; 48. 

Approximately eight years ago Respondent purchased _the 

assets of Blue Seal Chemical Company including thei_r stock 

of labels -to be used on --the 50-lb. drums of Blue Seal ·Root 

Raider. Since sales of this product in this size container -

are so small~ · the need had not arisen to reorder a supply of 
. . . . . . . . . . . - ~ 

these 1 abels and hence, change the name app~ari ng thereon 

from ~ Blua Seal them~cal 
.. . ·· 

Quoted from Initial Decision of ALJ In re Amvac Chemic(ll 
. , -_ · ·· ·:·._ - .Corporation, published in Notices of Judgment underJIFRA 

. >:- ·.-... ;' : , ;> . No• .1499, iss.ue of· J·une, J975~ · · · · · ----- - -- - . · · 

ti ,~ll,;~,f'i~Afitft· \j}i~"~~~;,;!i·~ r;-~;;:~i~i~<;·:d}.:·~::?: · ... ;: . .·. · · 
.. . ,· ·-.. 
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Company to the name of the Respondent and to also review 

any ~ther deficiencies which might have been apparent upon 

such a review. HaVing used these labels . for six years with

out incident Respondent erroneously assumed all was in order .. 3/ 
' - ' ' . 

. As a mitigating circumstance and to show good faith th~ 

Respondent urges .that inmediately upon being notified that the 

label used was in violation of the Act, sales of the product 

were discontinued, all inventory of the pr9duct in so.: l,b. 

drums was emptied from its contai.ners to avoid accidental 

sale thereof and a new label was submitted to EPA for 
( . 

approval. ·such action, while commendable, is not a mitigating 

factor since it was in the iriterest of Respond~nt and served 

its purpose of avoiding further prosecution. 

As to gravity of .harm there should be considered the 

actual or .potential harm or damage, including severity, 

that resulted or could result from the particular violation. 

Dr. ·sandi fer, one of two physicians who testified on 

behalf .of Complainant, testified that severe harm .and ·eve'n . 

death could result from a misuse of the product, the ingred

-ient ·being 94% sodium hydroxide (lye); · This fact was not 
J 

disputed and, in fact, was a.greed to by Respondent. 

. ' 

· 3/ . . When .the 5- and 20-pound supply of 1 ithographed cans .for · 
the · product was exhausted, R~spondent submitted the .label's 
with .the name ;change. to 
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Thus, it is apparent that there is potential harm from 

. the misuse ·of the product. 

One of the purposes of registration is to prevent the 

:marketi~g of pestici~es that have the potential of causing 

harm or injury and proof of actual harm or injury is not 

necessary in considering gravity of ha~m. · 

N~ither of the two doctors testified. as to ahy actual 

knowledge of injury due . to misuse of the product here in . 

question~ 

As .to gravity of misconduct one of the factors to be 

considered is whether Respondent had knowledge of the require

ments of the Act. The Respondent has acknowledged that it was 

aware of all registration requirements of the Act. TR. p. 62. 

The Respondent maY not have had any intention to vi o- ·· 

late the requirements of the statute in this fnstance, but 

intent to viol ate is not an element of the offense in a 

civil penal .ty proceeding. Cf. ·united States . v. Dotterwe·ich, 

320 U.S. 277 (1943); 'United States v. Balint, 258 U.S. 250 

( 1922). 

Other alleged mitigating. factors relating to degree of 

misconduct, such as the fact that Respondent did not prepare . . . . ; 

the · label, .only 32 drums with a value of $650.00 ~er'e sold and 
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that' some cautionary i~fClrmatio~ is set forth ori the label 

even though not properly placed do not, in my opinion, serve 

to mitigate the violations charged. .. 
Certain other factors do, however, in my opinion~ serve 

to mitigate the degree of misconduct. The' Respondent has not 

in the past been the subject of .even a warning notice from EPA ·. 

or its predecess.or and. the product was not available ~o~ retail 

purchase ·by the general public and was sold only to plumbi~g 

wholesalers with directions for use d.irected to journeymen or 

master plumbers. 

While the vfsibility'of':t;he entire contents of the label 

whe~ placed on the 50-lb. d~um measuring 12 inches in diameter 

is quite good, the regulations require the cautionary informa:.. 

tion and ingredient stateme~t to be placed on the front panel. 

These are technical requirements which .are, in my opinion, 

founded on soli~ reasoning. 

Whil~ Respondent urges that the violations were not inte~tional, 

.but mere oversight, I fi .nd that since it knew of the requirements of 

the Act its failure to review and revise the label in question 

constitutes negligence. 

I have taken into atcount all of the facto~s that are 

required to be considered in determining the appropriateness 

of the pena~ty. · I am of thi view that the propo~ed penalty 

of $5,000.00 is inappropriate and should be reduced · to $1,'000. 
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The proposed ~indings of Fact and Conclusions submitted 

by the parties have been considered. To ' the extent that they 

are consistent with Findings of Fact~ and Discussion and Con

clusions herein, they are granted, otherwise they are denied. 

Having .considered the enti-re record and based on the 

Findings of Fact, and Discussion and Conclusions herein, it 

is proposed that the following order be issued . 

. Final Order· 

Pursuant to Sec. 14(a)(l) of the Federal Insecticide} 

·Fungicide, and Rodenticide Act, as_amended (7 U.S.C. 136 

l(a)(l )}, a civil penalty of $1,000.00 is assessed against 

Respondent, Clorob~n Chemical Corporation for the violation · 

which has been est~blished on the basis .of the amended 

complaint issued on 

June l 0, 1976 

November 6, 1975~ . t1 ~'~, 
'-'!~ P.J, ~-

Edward B. Finch 
Administrative Law Judge 

Unless appeal i$ .taken by the filing of exceptions 
pursuant to Sec. 168.51 of the Rules of Practice or the 
Regional Administrator elects to review this decision on 
his own motion, the order shall · become the final order 

' of the Regional' Administratpr.- (See Sec. ·168.46(c).) 

. \_ . , .. . 

. ·' 


